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Understanding the Use of John Doe Arrest Warrants
in Cold Case Sexual Assaults for Prosecutors

Prosecuting Cold Case Sexual Assault:
John Doe Complaints and Arrest
Warrants

Criminal prosecutions, especially those for serious offenses
such as sexual assault, are often time sensitive and resource
intensive. Although prosecutors work closely with law
enforcement to determine availability of evidence sufficient
for charging and to diligently prepare cases, there still may
be some cases that do not move forward for one reason

or another and end up “cold.” A cold case is “any sexual
assault case whose probative investigative leads have

been exhausted." Although some cold case sexual assaults
may have led to investigative dead ends, others may have
involved unsubmitted sexual assault kits (SAKs) that were
not submitted to laboratories until many months or years
after the crimes occurred.? Finally, there may be cases that,
for a myriad of reasons, did not go forward.

Even when investigations are delayed or are cold, law
enforcement and prosecution can still pursue justice. One
tool available for certain cases is the John Doe arrest warrant,
which commences a prosecution by identifying the suspect
by his or her unique genetic profile. This resource will
provide an overview of John Doe arrest warrants and how
they may be used in investigating and prosecuting cold case
sexual assaults.

Responding to the Passage of Time

Statutes of limitations provide for a certain timeframe within
which criminal charges must be filed. They require timely
investigations to preserve evidence and resolve cases justly.?
“[S]tatute of limitations reflect[ ] a legislative judgment that,
after a certain time, no quantum of evidence is sufficient

to convict* However, with the continued development of
technology and DNA testing, tolling the statute of limitations
allows for an opportunity to test evidence and pursue justice
against unknown offenders.

With previously unsubmitted SAKs, an expiring statute of
limitations is an urgent concern for testing priorities and
triage policies. If charges are not filed within the applicable
period, prosecution is precluded.® Where the statute of
limitations is nearing expiration, the John Doe arrest warrant
may be crucial in tolling (i.e,, stopping the running of ) the

clock. Additionally, some states have provisions that extend
a statute of limitations when DNA matches a known sample
of a suspect®

Following a sexual assault, law enforcement may collect
evidence from crime scenes, victims,” and other sources and
submit it for testing at a crime laboratory. This evidence may
contain a suspect’s DNA, also known as his or her® unique
genetic profile” Typically, after testing is complete, the

DNA profile obtained from the evidence is uploaded into
the local, state, and national DNA database, known as the
Combined DNA Index System (CODIS), to see whether there
isa“hit"1°

When a probative DNA profile is obtained but there is no
CODIS hit, and there are no other leads establishing identity,
the prosecutor can file a John Doe complaint to initiate
prosecution and request the court issue an arrest warrant.
Filing a John Doe complaint, information, or indictment and
obtaining the arrest warrant will toll the statute of limitations

John Doe Arrest Warrant

There are two applications:

Offender Unknown

+ Evidence tested identifies a genetic (DNA) profile.
¢ The DNA profile is uploaded to CODIS.

+ No hit: Prosecutor files a John Doe complaint to
request an arrest warrant.

+ John Doe warrant tolls the statute of limitations for
the crime, allowing the investigation to continue.

Offender Known

¢ John Doe complaint and arrest warrant show due
diligence in pursuing the investigation.

¢ Filing the John Doe complaint and arrest warrant
helps defeat claims of violation of constitutional
rights when criminal defendants are identified years
later.

¢ Prosecutors amend the complaint when the suspect
is named, providing the suspect with constitutional
notice and due process.

* Suspect is arraigned on amended information, which
is now within the statute of limitations.
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and allow investigators to continue to conduct proper due
diligence to identify a possible perpetrator, as well as time
for prosecutors to review evidence."

The John Doe warrant is also instrumental in establishing
the due diligence of prosecution when an offender’s DNA is
known. Even in jurisdictions without a statute of limitations,
or in jurisdictions that toll the running of the limitations
period until an identified suspect has been named, a John
Doe complaint and arrest warrant may help establish that
law enforcement has exercised due diligence in pursuing the
investigation to the extent it is able to do so. For example,
claims of pre-accusatorial or pre-indictment delay may in
some cases be brought even when a charge may still be
within the statute of limitations.'? Some criminal defendants
who were not identified until years later have argued

that their constitutional rights were violated, because the
prosecution failed to act promptly in the investigation and
charging of the case. While such claims of pre-accusatorial
delay are rarely successful, filing a John Doe arrest warrant
may help to establish the prosecution’s diligence and good-
faith efforts to prosecute the offender, thereby helping to
defeat such claims.”

Preparing the John Doe Complaint and
Warrant

A John Doe complaint filed to obtain an arrest warrant
specifically identifies the defendant by his or her genetic
profile." The defendant should be referred to in a criminal
complaint as“John Doe, unknown [male/female] with
matching DNA at [specific genetic locations].” CODIS requires
that 20 core loci be identified for a profile to be entered into
the database.” These 20 loci should be included in the John
Doe complaint. Prosecutors should work closely with crime
laboratory personnel and law enforcement to confirm the
accuracy of the documented genetic profile and record this
carefully on the complaint (i.e., charging document) and
warrant. The warrant also should contain verification of the
methodology and protocol for DNA testing, genetic profile
obtained, statistical probability of the profile appearing

in the relevant population,'® the sex of the suspect, and,
when possible, other descriptive information."” Information
sufficient for probable cause also should be provided in the
warrant.'® Additionally, John Doe complaints should include
any available and detailed physical description, attached
photographs, or even addresses of a residence with a
physical description.'

Prosecutors should amend the complaint when the

name of the suspect associated with the genetic profile is
determined. Although the statute of limitations was tolled
with the filing of the information, providing the suspect with

requisite constitutional notice and due process is essential.
The suspect then will be arraigned on the amended
information, which is within the statute of limitations.”

Responding to Defense Arguments

Prosecutors should anticipate defense arguments
concerning the use of John Doe complaints and arrest
warrants. Many constitutional issues have been previously
litigated under the Fourth, Fifth, Fourteenth amendments,
and corresponding state law, and have been found
constitutionally acceptable by the courts. Courts across

the United States, for example, have upheld use of such
warrants as sufficiently particularized as required by the law:
“[Tlhe law in most states requires identification of a suspect
to contain a description by which someone may identify
the person with reasonable certainty.”' Because the arrest
warrant containing a defendant’s DNA profile is considered
to meet the Fourth Amendment requirement that a warrant
contain a specific description of the defendant, courts have
been issuing them since the 1990s.2 Furthermore, John Doe
arrest warrants provide persuasive evidence for sufficient
notification when a DNA profile is listed, but not a name.?

Although a John Doe complaint tolls the running of the
statute of limitations, a claim of pre-accusatorial or pre-
indictment delay still may be brought. This due process
argument addresses the lapse of time and adverse impact
on the defendant’s ability to prepare a defense. A speedy
trial argument also may be made pursuant to the Sixth
Amendment to the Constitution and applicable state
constitutional provisions. The core issue is whether there was
an unjustified delay in prosecution from charging to arrest.
The timeliness of a John Doe complaint and warrant, as well
as diligent execution of the warrant, is an important factor in
overcoming this argument. For example, issuing a warrant,

A Note on Pre-Accusatorial Delay

Even in jurisdictions without a statute of limitations, or
in jurisdictions that toll the running of the limitations
period until an identified suspect has been named, a
John Doe arrest warrant may help establish that law
enforcement has exercised due diligence in pursuing
the investigation to the extent it is able to do so. Some
criminal defendants who were not identified until years
later have argued that their constitutional rights were
violated, because the prosecution failed to act promptly
in the investigation and charging of the case. While such
claims of pre-accusatorial delay are rarely successful,
filing a John Doe arrest warrant may help to establish
the prosecution’s diligence and good-faith efforts to
prosecute the offender, thereby helping to defeat such
claims.®
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but not locating the defendant until over a year later, did
not violate the defendant’s constitutional rights.” Even in
jurisdictions without a governing statute of limitations, a
John Doe warrant is a means of establishing diligence upon
discovery of an offender profile, proactively countering a
potential claim of pre-accusatorial or pre-indictment delay.

Other defense arguments may include whether DNA was
initially legally obtained from the defendant,?® public policy
considerations for timely resolution of claims, and specific
adverse impact on the defense.”

Conclusion

In any jurisdiction with a statute of limitations, the John

Doe arrest warrant may be employed effectively when the
genetic profile is known, but there is no named individual
associated with the profile, there is no CODIS database hit,
and the statute of limitations is nearing expiration. John
Doe arrest warrants allow the criminal justice system to
hold offenders accountable for their crimes, promoting
justice and safety for victims as well as the community.
Carefully evaluating the timeliness of each case within the
applicable statute of limitations, by engaging in appropriate
case analysis and prioritizing any case nearing an expiration
period, is vital, especially with high volumes of cases ensuing
from testing previously unsubmitted SAKs. In jurisdictions
without a governing statute of limitations, a John Doe arrest
warrant is also a means of establishing diligence upon
discovery of an offender profile, proactively countering a
potential claim of pre-accusatorial delay.”®
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